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Arising out of Order-In-Original No. AHM-CEX-003-JC-SP-014-22-23 dated 20.02.2023

(s) I passed by the Joint Commissioner, CGST & Centra1 Excise, Gandhinagar

Commissionerate

wft@Fet+rTrq3tt vm/
(q) I Name and Address of the

Appellant

M/s Vimal Transport, 2, Virnalpark Society, B/h Rajkamal

Petrol Pump, Highway, Mehsana, Gujarat-384002

qt{ ;=rf% q€ wftv-niv & w+ztv gqvq %mr { et qt A Bijj% % xft wrTf©ft qti qVTtT w v%v
gf#%Tftqtwftv©qnlqftwrwqm wga%rv6m {, emf%++WjqT+fqva Ov%ar it

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

mta vtvH vr !qftwr qrqqq:-

Revision application to Government of India:

(1) BT.fbrwqrqq erv–FwRrfhm,1994=Ftunr WTT;ft+VVTV=TVVnr3# h©ft + IM urn dr
w-wro % v%v wv # #tnttr pMr aIM ©gftv tif%, vm vwri, fqv +qr©q, uvtq fhm,
#2ft +fM, dtm fm vm, fuqqnt, ReNt: rrooor€r=FtqT+tqTetT :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vm #t€TfRb wj++vviT#T€rMn wtt mr *wnm VT ;wr qTWT+ + gT mr
wvvn tw\wvmn+qr@# wrisT wwf +, wfM wvwHvrwTnqqTiq§MqiwT++
nf+tftwTWH+6tqr€=FtvfMhaaq§{gtI

In case of any loss of goods where the loss occur in transit
warehouse or to another factory or from one warehouse to anothe
of processing of the goods in a warehouse or in storage whether
warehouse

aSa aIE ty

1



iv) +mta%@T§tRaRay qrvjqT+fhHtvqTV w wmv%fRfUr +©BfFTqpqtug w
aqNqqrvx+R& b=rw++qt gnvq€TFf%dIITYU YtW+fhmta el

!

In case of rebate of duty of excise on goods exported to anY countW or territorY
outside India of on excisable material used in the mmmfacture of the goods which are

exported to any country or territory outside India.

(Tr) .R,j@€,%„TmRuMn TRa%RTF (haTH pqt)fhdTf#""UTm §r'

In case of goods exported outside India export to Nepal or Bhutanl wlthout
payment of duty.

(V) #RT®n©TdR,®nBT gBR, bE,TnT%$R ~aq##M TFT # V{{ BMe+©TtW qt IT
giRI qR Mr h E,nRg, gil%V, wR,r + gtn qTft,r qt vqq qt vr @n + fm alf&fhm (+ 2) 1998

tna 109 Rrafqlnf%T ITV Ol

Great of any duty allowed to be utilized towmds payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) in miNT W (nRR) fhlqHTf\ 200rbfhM 9 % gmtTfRfRffg WTf@r rR-8 + Rt

Brjbit q, 9fq7 gn@t + vfl qTtqr 9fqv ftqYq + dIv vm % flaW-new tH wftv meet qt a-a
sR,R & WT,r BR,r ©TR©T MrT WTT VTR,ql al1% ©m©TVT I qts@r qfhf qT ©mtK wru 35-1 t
R8tR,r6+HqaTq + WV % vr% Own-6 vmn #t vfl $t6tftqTf%FI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+rr m+n+vrqq€t fw %q Tq vr@@t unit qq§tzt@rt200/-=#tVyqmT€F
vw 3jtqd#@Tt6qT$qr©twrn8'HtrOOO/-#=MJTTTT#tqNt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

!fhnqeF, Hh@qr€q Tv6q++qT%twft#MqPnf#HwrhVfawftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) +-gbr uv[qq w ©f#fhrq, 1944 =Fr urn 35-dT/35+ % dnh:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3ufRf©vqftqx+qzw @!©n+©©rn#twftv,wftqt#qrq++tfhnqr©, MfR
©w€q qr@ IT++qTn Bnflgbr qwrTfhFwr (fRth) #t qfbg Mr =ftf%qT, ©§WTVT€ + 2"' vrvr,
qgqTdt Vm, VTM, BIt%tTFR, ©§VVTRTX-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2-dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respec.}ivelyW"the form of
crossed bank draft in favour of Asstt. Registar of a branch o,P.ab£T.noIdi#atQ public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) =rfI RV mtv t qt IN wtqft vr WiTtW €tvT { at srM lg ©tVqT % fRIT =ftv vr !qVTq wgn
#r+f#nvrmqTfju TV vw iT gtR BUTfFf% f#m q€tqni+qV+#fRVVqTf%rftWftdhr
qnTf&qwr#tInwftvqrhfmn%NqtKqmhqfbnvrme !

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) @rqr©q TeV gf©fhw r970 qqr tKitfhv qt qlqgT -1 % doR f+ufft7 f+F WERTI TO

wU qr qvqrt% qqTf@ift fhhq VTfbqTft + nIv + + Iraq qt in vfbir v 6.50 qt vr @vmq
gIg%fInwn6tqTqTf}ul

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qvqtrtHf&vvu©t qtfhkm®+qT+fhMt#tqtt §ftEvnwq®€fbnvrar jfr !fm
Tv%, #.+hrnqrm gmT++wn mfi#namTfhFW (mRffRf#) f+m, 1982 +f+f{ael

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhIT Qj@, #FfhMmm QJMU{$4TH wM{aIFnf&warMz) v% vfl wftnt Rgn+
+ q&q+T (Demand) v+ + (Penalty) qT 10% !{ WT qm qfRqFt el §Mtt%, gf&qaT # WT

10 KB VP, el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

#FfFt WiTT Qj@ gil +qpR + +mta, WTftrv €hTT BMf qT qh (Duty Demanded) I

(1) & (Section) lID haw f+8fftv IIf+r;

(2) f+n TRa +rqzirfta#ttTfim;
(3) €mqz#ftafhHt4fhrq 6%a®tqufPrl

q§y{qqT',Hqdwhd q qt&q{qIn#!@qT+v wftV’qTfM%ti%fRv if eTd @nf@n

Tvr $1

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate ComInissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 &; Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) w BiTter % vfl gMtv 5rTfhror + wig qd W g=mT T.7uwvRqTRa Oa +nr MR w.

q-,%#lo%TmTvw BkqBTinVWVfR4Hi7gZVWT#10%WW#FqT©Mel

In view of above, an appeal against this order shall lie before
payment of 10% of the duty demanded where dutY or dutY and pena11

or penalty, where penalty alone is in dispute.”
.
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wftfhr BIlleT/ ORDER-IN-APP£AL

Thi present appeal has been filed by M/s Vimal Transport, 2, .Vimalpark Society, B/h

Rajkamal Petrol Pump, Highway, Mehsana, Gujarat-384002 \hereinafter referred fo as "the

appellant'\ against Order in Original No. AHM-CEX:003-JC-SP-0:14-22-23 dated 20.02.2023

\hereinafter referred fo as "the impugned ordef'\ passed by the Joint Commissioner, CGST

& Central Excise, Gandhinagar Commissionerate \hereinafter referred fo as "the

adjudicating authority\.

2. Briefly stated, the facts of the case are that the appellant were holding PAN No.

AAFFV0672A and were not registered under Service Tax. As per data received from Income

Tax Department, it was observed that during the period F.Y. 2016-17, the appellant had

earned substantial service income but had neither obtained service tax registration nor
paid service tax thereon. Accordingly, letter dated 17.09.2021 and email dated 13.09.2021,

04.10.2021 & 11.10.2021 were sent to the appellant calling for the details of services

provided during the period F.Y. 2016-17. Personal Hearing for Pre-SCN Consultation was

fixed on 21.10.2021, but the appellant neither attended nor sought any adjournment.

Thereafter, the jurisdictional officers considered that the services provided by the appellant

during the relevant period as taxable and determined the tax liability on the basis of value

of 'Sales of Services' under Sales/Gross Receipts from Services (Value from FR) and Form

26AS for the relevant period as per details below :

P

TABLE

Sr. I Period

No. 1 (F.Y.)

Differential Taxable Value

as per Income Tax Data (in

Rs.)

7.22.34.872/.

Rate of Service

Tax incl. Cess

Service Tax

payable but not

paid (in Rs.)

1,08,35.231/
I

(;

I

1. 2016-17

3. The appellant was issued Show Cause Notice No.

GEXCOM/ADJN/ST/ADC/1374/2021-ADJN dated 22.10.2021 (in short SCN) proposing to

demand and recover Service Tax amounting to Rs.1,08,35,231/- under proviso to Section

73 (1) of Finance Act, 1994 along with interest under Section 75 of the Act. The S(.--N also

proposed imposition of penalty under Sections 77(1)(a), Section 77(1)(c), Section 77(2) and

Section 78 of the Finance Act, 1994. It was also proposed that Service Tax liability not paid

during the F.Y. 2017-18 (upto June 2017), ascertained in future due to non-availability of
pertaining data.

4. The SCN was adjudicated vide the impugned order wherein, the Service Tax demand

of Rs.1,31,71,143/- was confirmed for the period of F. Y. 2016–17 & F.Y. 2017–18 (upto to
June-2017) under Section 73(1) of the Finance Act, 1994 alongwith interest under Section

75 of the Finance Act, 1994. Penalty of Rs. 10,000/- each was imposed under Section

77(1)(a); Section 77 (1) (c) & Section 77(2) of the Finance Act, 1994. Penalty of
Rs.1,31,71,143/- was imposed under Section 78 (1) of the Finance Act,1994 with option for

reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellan'
following grounds:

:his appeal on

4



F No. GAPPL/COM/STP/3023/2023

> The appellant are engaged in providing transportation services and issued

conslgnrnent notes wherein it was mentioned that service tax would be payable by

conslgnee' Copies of such consignments is produced for peruse. Any goods

transport agencY which provides services in relation to transport of goods by road
in goods carriage shall issue a consignment note to the customer.

> Under reverse charge notification no. 30/2012 dated 20.06.2012/ full service tax sha1 1

be paid by the person liable 'for paying service tax other than the service provider

after considering abatement. Further/ abatement for GTA service as provided
under notification no. 26/2012 dated 20.06.2012 as amended from time to time

is 70% and therefore 30% of service tax is liable to be paid.

>
As per Service Tax Rules, 1994/ the person who pays or is liable to pay freightr either

himself or through his agent, for the transport of goods by road in a goods carriage,

has been made liable to pay service tax. But if the person liable to pay freight is

located in non-taxable territory, then the person liable to pay service tax shall be thR

service provider.

> In terms of Notification No.30/2012 – Service TaxI dated 20.06.2012/ atl

individual/proprietorship firm is not covered in the above ’specified category'. It
means, if the freight is paid (either himself or through his agent) an

individual/proprietorship firm or HUF then the service tax thereon shall not be paid

by individual/proprietorship firm or HU F.

I

/

> The department has computed demand of service tax for the period of 2016-17 on

the basis of income tax return data, Against which the appellant wants to state that
while considering the income with books of accounts, the department has not taken

into factual details regarding the appellant was providing transportation service

wherein the service tax was to be' paid by the service recipient only. Without
considering the factual details, the department has raised the demand which is not
justifiable at all. Further, they rely on the various judgment of Hon'ble Courts and
Tribunal.

I

6. Personal Hearing in the case was held on 18.12.2023. Shri Vipul Khandhar, Chartered

Accountant, appeared for personal hearing and reiterated the contents of the written
submission. He stated that his client is providing transport service to Vimal Oil and Food

who are corporate and registered with Central Excise and Service Tax Department and as a

recipient is liable to payment of Service Tax.
b

I

1

\

r

7. 1 have carefully gone through the facts of the case available on record, grounds of

appeal in the appeal memorandum, oral submissions made during personal hearing. the

impugned order passed by the adjudicating authority and other case_records. The issue

before me for decision in the pr6sent appeal is whether they

amounting to Rs.1,31,71,143/- confirmed alongwith

impugned order passed by the adjudicating authority in the faI
J

ny3 service tax

ide thenterl

les of the
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F No. G APPL/COM/STP/3023/2023

case is legal and proper or otherwise. The demand pertains to the period F.Y. 2016-17 &
F.Y. 2017-18 (upto June-2017).

8. From the submissions made by the appellant it is observed that the appellant was

engaged in providing services by way of "Goods Transportation Agency" in respect of
transportation of goods by road and issued the consignment notes for their services

during the period F.Y. 2016-17 & F.Y. 2017-18 (upto June-2017). They claim that applicable

service tax would be payable by consignee in terms of Notification No. 30/2012-ST dated
20.06.2012.

8.1 Goods Transport Agency (GTA) means any person who provides service in relation

to transport of goods by road and issues consignment note, by whatever name called.

Generally, service tax is payable by the provider of service. However in Reverse Charge

Mechanism Service Receiver is mage liable to pay service tax and comply with other
provisions of Finance Act, 1994. In case of GTA, a person liable to pay the freight for the

transport of goods has also been made liable to pay service tax.

8.2 in terms of Rule 2(1)(d) of the Service Tax Rules, 1994, the service tax shall be paid by

such person and in such manner as has been prescribed at the rate specified in Section [66B].

In terms of reverse charge mechanism (Notification No.30/2012-ST dated 20.06.2012), in the

case where the taxable service provided or agreed to be provided by a goods transport

agency in respect of transportation of goods by road, then 100% liable to pay freight shall

be on the service recipient, if they fall under following categories.

any factory registered under or governed by the Factories Act, 1948 (63

of 1948);

any society registered under the Societies Registration Act, 1860 (21 of

1860) or under any other law for the time being in force in any part of
India;

any co-operative society established by or under any law;

any dealer of excisable goods, who is registered under the Central

Excise Act, 1944 (1 of 1944) or the rules made thereunder;

any body corporate established, by or under any law; or

any partnership firm whether registered or not under any law including
association of persons;

(a)

(b)

(C)

(d)

(e)

(D

TABLE

Description of a service Percentage of
service tax

payable by
the person

providing
service

Nil

Percentage of
service tax

payable by

the person

receiving the
service

100%Z–r F
agreed to be provided by a goods
transport agency in respect

of transportation of goods by road
Hi;';a lbT \I

+d:
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Explanation-1 of the notification also clarifies that the person who pays or is liable to
pay freight for the transportation of goods by road in goods carriage, located in the taxable

territory shall be treated as the person who receives the service for the purpose of this
notification. Relevant text is reproduced below;

Explanation-l. - The person who pays or is liable to pay freight for the
transportation of goods by road in goods carriage, located in the taxable

territory shall be treated as the person who receives the service for the
purpose of this notification

I

8.3 The appellant has produced copy of consignment notes issued by them to various

clients. On going through these consignment notes, I find that except the quantity 6f

goods, there is no mention of freight charges, no mention as to who shall pay the freight
charges, no mention of service tax registration number etc. So, I find that the appellant is

not providing any GTA service. Infact they are renting their goods carriage on rent to
various clients. This fact is evident from the Profit & Loss Account of F.Y. 2016-17, wherein

the appellant have shown the 'Transport Rent income' of Rs. 7,22,22,566/-. It is observed

that the appellant is not registered under- GTA service but has rented out their goods

carriage to various clients for which they received rent. Thus, I find that the exemption

claimed by the appellant under Notification No.25/2012-ST and Notification No.30/2012-
ST are not available to them. As the appellant is not rendering the GTA service, I find that

they are liable to pay service tax on such rent income under forward charge.

8.4 Further/ I find that the appellant is also not liable to exemption under Notification

No.25/2012-ST for hiring services. In terms of Entry No.22, the exemption is available if the

vehicle is given on hire to a GTA. In the instant case, the appellant has given the vehicles

on hire to the clients who are not Goods Transport Agencies. Hence, the benefit of above

notification cannot be extended to them. Relevant entry of the notification is produced

below:-

22. Services by way of giving on hire -

(a) to a state transport underi.akjngF a motor vehicle meant to carry more than twelve
passengers; or

(b) to a goods transport agency, a means of transpoRaUon of goods,

9. In view of the above discussion and findings, I find that the appellant not being a GTA

service provider is liable to discharge the tax liability of Rs-1,31,71,143/-. When the demand

sustains there is no escape from interest liability. Hence/ I find that the same is recoverable

lo. I find that the imposition of penalty under Section 78 is also justifiable as it provides

penalty for suppressing the value of taxable services. Hon'ble Supreme Court in case of
Union of India NIS Dharamendra Textile aqcessom reported in W18–all-nJ (S.C.)]'

concluded that the section pro\adds for a mandatorY penaltY and leaves no scope of

discretion for imposing lesser penaltY. I find that the appellant was rendering a taxable
service but failed to obtain registration and assess their tax liabili

evade the taxes. They did not file anY ST-3 Return' All

suppression of the value of taxable service and such n(

undoubtedly brings out the willful mis-statement and fraud wi

7
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;1 The Joint Commissioner,

CGST & CEX, Gandhinagar Commissionerate

CoRy to:

1.

2.

3.

+

8
F No. GAPPL/COM/STP/3023/2023

of service tax. If any of the circumstances referred to in Section 73(1) are established, the

person liable to pay tax would also be liable to pay a penalty equal to the tax so

determined above.

11. As regards the imposition of penalty under Section 77(1) (a), Section 77(1)(c ) &
Section 77(2) is concerned, I find that the same are also imposable as the appellant were

rendering the taxable service and were liable to take registration, which they failed to do.

They also failed to provide the information and documents called for by the Central Excise

Officer and also failed to correctly assess their tax liability, failed to file ST-3 Return. I,

therefore, uphold the penalty of Rs.10,000/- each imposed under Section 77(1) (a), Section

77(1)(c ) & 77(2) of the Finance Act, 1994.

In view of the above discussion, the impugned order is upheld.12.

13. nfl@rafgra@# #tq{wftv€rfhrua@rrtqvaft%+fqwvrmel
The appeal filed by the appellant stands disposed off in above terms.

=: (A: u a r y / 2 0 2 4

qBITfqq'Attested :

\©Tqrq?

WEll&W (Wit@),

daTed, a§qqT©Tq

By REGD/SPEED POST A/D

To,

M/s Vimal Transport,

2, Vimalpark Society,

B/h Rajkamal Petrol Pump,

Highway, Mehsana,

Gujarat-384002.

Appellant

Respondent

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Commissioner, CGST and Central Excise, Gandhinagar

The Superintendent (Systems), CGST, Appeals, Ahmedabad/ for publication of OIA
,on website

Guard file
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