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Arising out of Order-In-Original No. AHM-CEX-003-JC-SP-014-22-23 dated 20.02.2023
(¥) | passed by the Joint Commissioner, CGST & Central Excise, Gandhinagar
Commissionerate

STt 1 A1 SR / M/s Vimal Transport, 2, Vimalpark Society, B/h Rajkamal
(&) | Name and Address of the . :
Appellant Petrol Pump, Highway, Mehsana, Gujarat-384002

TS, SATRh 39 A (A-SMaST  AGAIT AT HLAT § A ag 9 QT & I FUTeAfa {ra JAq1Y 1T qareT
STERTLY ol STl 7oAt TRIETUT SMTeaH S < HahdT g, STaT o UH SaeT & fo%g gr adr gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HTRA TR AT GG ST -

Revision application to Government of India:

(1) =0T Searew o terfREm, 1994 &t O S {i= 9aTg Y AT B S W QA G Bl
IY-ETRT o TAH G 3 STavia [eror Seas erefie gi=ra, ARa 93z, o< darerd, Teied [ &9,
=Teft wiSrer, sttaw €0 wa=, 99 9T, 7% fewal; 110001 &7 6T ST A1R-Y :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) T AT g & wree § s G grieen ' § G avenR 9t vg s | ar
USRI & gEX AT § A1 & 910 U A &, A7 faefl 9veTR 97 WvsR § =18 g el Fream #
77 FoReft USRI & g1 WA i W{ohdT % G119 g% ol

In case of any loss of goods where the loss occur in transit from g fa
warehouse or to another factory or from one warehouse to another d 4{
of processing of the goods in a warehouse or in storage whether ix}é{f&
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are

=
Ao}
, o

g,
¢ THE Coyp




(@) T ¥ aree Y <y AT s & Rt wrer o€ 3 A & AT § ST o wY A
SEUTE e 3 R 3 qrwer § oY S(ed 3 g R g A wewr § feaiia gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

Q) ﬁQﬁWWWWW%W(WWWﬁ)%WWW@I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) SR ScaTe T SRR o F AT % (org S gL Hiee Wi A1 R § AT Y A< ST
T T T ¥ [T smen, erdier % grer uid Ay ey ux Ar are § o et (F2) 1998
g1 109 g7 fAgr g gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e ScareT goF (e Remmett, 2001 % fFaw 9 % siwta RffKe o dear gg-8 # 1
sfet ¥, IR ey F o sa I Ratw & & g % offaga-aree @ i e i -ar
TRt ¥ G ST ardeT RRAT ST AR S W1 @rer § w ged oY & siada o 35-3 §
et & % quar 3 Ted F qrer ER-6 AT @ T o gAT ARy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) XTSI emaeeT % 9Ty Sgt Ty ThE U W16 ©IF AT IHY HF alal o904 200 /- B T it
ST 3R 2! SR T 9ITE & SATET 81 &7 1000 /- T HIE Erar i Sy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT oo, Freld ST o Td AT < eI =rmrfers<or & wi srdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T SouTed o stfat=ae, 1944 &1 amer 35-+1/35-5 & sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) S<AIOTET IRE9E § TATC SIGETT o STeTar @l o7, i@l & #rEe § €T ok, draid
ST o Td Yarehe e =amaniasr (Reee) $ ofEm &efta difssr, sgueEme & 2nd qreT,
FATAL S, AT, NREENR, AgAeEe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectlvely Sinuy the form of

crossed bank draft in favour of Asstt. Registar of a branch of any nom\megte public
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sector bank of the place where the bench of any nominate public sector bank of the
" place where the bench of the Tribunal is situated.

(3) =S = Saer # S HeT SIS T THTA GIAT § AT T Yol SEA & I hie T G SUY<h
T & BT ST wRY S a9 ¥ g g¢ o F Rrer @ 7 ¥ s= F oy gl s
SIS T e STdIeT AT Shesld RIS ol U SIS [ohdT STTaT g |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) EEE gEF ATTRET 1970 FAT IS & gl -1 & siwia MeiRa g sqar S@
TeE IT FAeNasr JATHRAT g Friger 3 st § € I 6l T TR € 6.50 T4 1 =g
e Teehe &9 T =R Y |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T AT G wrHet o M e arer Mt it ol o7 9T sl T St § S EET
QIo, SealT STATE {[eoh T AaTen et =arafersor (wraifatey) o, 1982 # AT B

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T SLew, FAT SeATaA (Lo T YATHY ST Arareeme (fHede) T gl el & Jrae
¥ Fqeaqi T (Demand) TF €€ (Penalty) HT 10% T& STHT AT SAFT g1 Fretiih, SAT&Had qd SHI
10 %S ¥IT &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

AT ITITE [ ST TR o sfavid, Tiae g saed i 97 (Duty Demanded)!
(1) < (Section) 11D ¥ ga Rl i,
(2) T Tora Sde e i i,
(3) Twrde s Fawt & faw 6 % g a7 it

7g qd ST oifad afier § ager qF ST T gET ST ST STiee e o (org O o oA T femn
AT Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T SmRer ¥ WY erier wifRensor & e STgt Qe AT g A ave faenad gy ar /i e Y
e % 10% Wwaﬁ‘{aﬁmmﬁmﬁﬁg‘rww% 10% ST+ 9 T ST FRdT g

In view of above, an appeal against this order shall lie before tl;lpf’i‘mbun 2
payment of 10% of the duty demanded where duty or duty and penalty’ %@»,m-dfs
or penalty, where penalty alone is in dispute.” ] %
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Sfifer eraer/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Vimal Transport, 2, Vimalpark Society, B/h
Rajkamal Petrol Pump, Highway, Mehsana, Gujarat-384002 [hereinafter referred to as “the
appellant'] against Order in Original No. AHM-CEX-003-JC-SP-014-22-23 dated 20.02.2023
[hereinafter referred to as “the impugned order”] passed by the Joint Commissioner, CGST
& Central Excise, Gandhinagar Commissionerate [hereinafter referred to as “the
adjudicating authority.

2. Briefly stated, the facts of the case are that the appellant were holding PAN No.
AAFFV0672A and were not registered under Service Tax. As per data received from Income
Tax Department, it was observed that during the period F.Y. 2016-17, the appellant had
earned substantial service income but had neither obtained service tax registration nor
paid service tax thereon. Accordingly, letter dated 17.09.2021 and email dated 13.09.2021,
04.10.2021 & 11.10.2021 were sent to the appellant calling for the details of services
provided during the period F.Y. 2016-17. Personal Hearing for Pre-SCN Consultation was
fixed on 21.10.2021, but the appellant neither attended nor sought any adjournment.
Thereafter, the jurisdictional officers considered that the services provided by the appellant
during the relevant period as taxable and determined the tax liability on the basis of value
of ‘Sales of Services' under Sales/Gross Receipts from Services (Value from ITR) and Form
26AS for the relevant period as per details below :

TABLE
Sr. | Period Differential Taxable Value Rate of Service | Service Tax
No. | (F.Y.) as per Income Tax Data (in | Tax incl. Cess payable but not
Rs.) ' paid (in Rs.)
1. 2016-17 7.22,34,872/- 15% 1,08,35,231/-
B« The appellant was issued Show Cause Notice No.

GEXCOM/ADIJN/ST/ADC/1374/2021-ADJN dated 22.10.2021 (in short SCN) proposing to

demand and recover Service Tax amounting to Rs.1,08,35,231/- under proviso to Section
73 (1) of Finance Act, 1994 along with interest under Section 75 of the Act. The SCN also

proposed imposition of penalty under Sections 77(1)(a), Section 77(1)(c), Section 77(2) and
Section 78 of the Finance Act, 1994. It was also proposed that Service Tax liability not paid
during the F.Y. 2017-18 (upto June 2017), ascertained in future due to non-availability of
pertaining data.

4. The SCN was adjudicated vide the impugned order wherein, the Service Tax demand
of Rs.1,31,71,143/- was confirmed for the period of F.Y. 2016-17 & F.Y. 2017-18 (upto to
June-2017) under Section 73(1) of the Finance Act, 1994 alongwith interest under Section
75 of the Finance Act, 1994. Penalty of Rs. 10,000/- each was imposed under Section
77(1)(@); Section 77 (1) (c) & Section 77(2) of the Finance Act, 1994. Penalty of
Rs.1,31,71,143/- was imposed under Section 78 (1) of the Finance Act, 1994 with option for
reduced penalty in terms of clause (ii).

,‘.r"""""""v

5. Aggrieved by the impugned order, the appellant has preferred this appeal on
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following grounds:
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> The appellant are engaged in providing transportation services and issued
consignment notes wherein it was mentioned that service tax would be payable by
consignee. Copies of such consignments is produced for peruse. Any goods
transport agency which provides services in relation to transport of goods by road
in goods carriage shall issue a consignment note to the customer.

> Under reverse charge notification no. 30/2012 dated 20.06.2012, full service tax shall
be paid by the person liable for paying service tax other than the service provider
after considering abatement. Further, abatement for GTA service as provided
under notification no. 26/2012 dated 20.06.2012 as amended from time to time
is 70% and therefore 30% of service tax is liable to be paid.

> As per Service Tax Rules, 1994, the person who pays or is liable to pay freight, either
himself or through his agent, for the transport of goods by road in a goods carriage,
has been made liable to pay service tax. But, if the person liable to pay freight is
located in non-taxable territory, then the person liable to pay service tax shall be the
service provider. '

> In terms of Notification No0.30/2012 - Service Tax, dated 20.06.2012, an
individual/proprietorship firm is not covered in the above ‘specified category’. It
means, if the freight is paid (either himself or through his agent) an
individual/proprietorship firm or HUF then the service tax thereon shall not be paid
by individual/proprietorship firm or HUF.

> The department has computed demand of service tax for the period of 2016-17 on
the basis of income tax return data. Against which the appellant wants to state that
while considering the income with books of accounts, the department has not taken
into factual details regarding the appellant was providing transportation service
wherein the service tax was to be paid by the service recipient only. Without
considering the factual details, the department has raised the demand which is not
justifiable at all. Further, they rely on the various judgment of Hon'ble Courts and

Tribunal.

6. Personal Hearing in the case was held on 18.12.2023. Shri Vipul Khandhar, Chartered
Accountant, appeared for personal hearing and reiterated the contents of the written
submission. He stated that his client is providing transport service to Vimal Oil and Food
who are corporate and registered with Central Excise and Service Tax Department and as a
recipient is liable to payment of Service Tax.

7. I have carefully gone through the facts of the case available on record, grounds of

appeal in the appeal memorandum, oral submissions made during personal hearing, the

impugned order passed by the adjudicating authority and other case records. The issue

before me for decision in the present appeal is whether the e’@ﬁﬁdff@r} service tax

amounting to Rs.1,31,71,143/- confirmed alongwith interest d”_pen ”e;&é_sé vide the

impugned order passed by the adjudicating authority in the fac 3 irctimsiagdes of the
J
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case is legal and proper or otherwise. The demand pertains to the period F.Y. 2016-17 &
F.Y. 2017-18 (upto June-2017).

8. From the submissions made by the appellant it is observed that the appellant was
engaged in providing services by way of “Goods Transportation Agency” in respect of
transportation of goods by road and issued the consignment notes for their services
during the period F.Y. 2016-17 & F.Y. 2017-18 (upto June-2017). They claim that applicable
service tax would be payable by consignee in terms of Notification No. 30/2012-ST dated

20.06.2012.

8.1 Goods Transport Agency (GTA) means any person who provides service in relation
to transport of goods by road and issues consignment note, by whatever name called.
Generally, service tax is payable by the provider of service. However in Reverse Charge
Mechanism Service Receiver is made liable to pay service tax and comply with other
provisions of Finance Act, 1994. In case of GTA, a person liable to pay the freight for the
transport of goods has also been made liable to pay service tax.

8.2 Interms of Rule 2(1)(d) of the Service Tax Rules, 1994, the service tax shall be paid by

such person and in such manner as has been prescribed at the rate specified in Section [66B].

In terms of reverse charge mechanism (Notification No.30/2012-ST dated 20.06.2012), in the
case where the taxable service provided or agreed to be provided by a goods transport
-agency in respect of transportation of goods by road, then 100% liable to pay freight shall

be on the service recipient, if they fall under following categories.

(a) any factory registered under or governed by the Factories Act, 1948 (63
of 1948); _

(b) any society registered under the Societies Registration Act, 1860 (21 of
1860) or under any other law for the time being in force in any part of

India;

(0 any co-operative society established by or under any law;

(d) any dealer of excisable goods, who is registered under the Central
Excise Act, 1944 (1 of 1944) or the rules made thereunder;

(e) any body corporate established, by or under any law; or

) any partnership firm whether registered or not under any law including

association of persons;

TABLE
Sl. Description of a service Percentage of |Percentage of
No. service tax service tax
payable by payable by
the person the person
providing receiving the
service service
2. |in respect of services provided or Nil 100%
agreed to be provided by a goods
transport agency in respect
of transportation of goods by road




F No. GAPPL/COM/STP/3023/2023,

Explanation-1 of the notification also clarifies that the person who pays or is liable to
pay freight for the transportation of goods by road in goods carriage, located in the taxable
territory shall be treated as the person who receives the service for the purpose of this
notification. Relevant text is reproduced below;

Explanation-I. - The person who pays or is liable to pay freight for the
transportation of goods by road in goods carriage, located in the taxable
territory shall be treated as the person who receives ithe service for the
purpose of this notification

8.3 The appellant has produced copy of consignment notes issued by them to various
clients. On going through these consignment notes, I find that except the quantity of
goods, there is no mention of freight charges, no mention as to who shall pay the freight
charges, no mention of service tax registration number etc. So, I find that the appellant is
not providing any GTA service. Infact they are renting their goods carriage on rent to
various clients. This fact is evident from the Profit & Loss Account of F.Y. 2016-17, wherein
the appellant have shown the ‘Transport Rent Income’ of Rs. 7,22,22,566/-. It is observed
that the appellant is not registered under GTA service but has rented out their goods
carriage to various clients for which they received rent. Thus, I find that the exemption
claimed by the appellant under Notification No.25/2012-ST and Notification No.30/2012-
ST are not available to them. As the appellant is not rendering the GTA service, I find that
they are liable to pay service tax on such rent income under forward charge.

8.4  Further, I find that the appellant is also not liable to exemption under Notification
No0.25/2012-ST for hiring services. In terms of Entry No.22, the exemption is available if the
vehicle is given on hire to a GTA. In the instant case, the appellant has given the vehicles
on hire to the clients who are not Goods Transport Agencies. Hence, the benefit of above
notification cannot be extended to them. Relevant entry of the notification is produced

below:-
22, Services by way of giving on hire -

(a) to a state transport undertaking, a motor vehicle meant to carry more than twelve
passengers; or

(b) to a goods transport agency, a means of transportation of goods;

9. In view of the above discussion and findings, I find that the appellant not being a GTA
service provider is liable to discharge the tax liability of Rs.1,31,71,143/-. When the demand
sustains there is no escape from interest liability. Hence, I find that the same is recoverable.

10. Ifind that the imposition of penalty under Section 78 is also justifiable as it provides
penalty for suppressing the value of taxable services. Hon'ble Supreme Court in case of
Union of India v/s Dharamendra Textile Processors reported in [2008 (231) E.L.T. 3 (S.C)],

concluded that the section provndes for a mandatory penalty and leaves no scope of
discretion for imposing lesser penalty. I find that the appellant was rendering a taxable

e r———a—,

service but failed to obtain registration and assess their tax liabilit /egmectly%% intent to
i

evade the taxes. They did not file any ST-3 Return. All t Ressactstereby led to
suppression of the value of taxable service and such n n&gp ynii}ept’ wservice tax
undoubtedly brings out the willful mis-statement and fraud wit P’a, inteAt:to )} ¢
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of service tax. If any of the circumstances referred to in Section 73(i) are established, the
person liable to pay tax would also be liable to pay a penalty equal to the tax so

determined above.

11. As regards the imposition of penalty under Section 77(1) (a), Section 77(1)(c ) &
Section 77(2) is concerned, I find that the same are also imposable as the appellant were
rendering the taxable service and were liable to take registration, which they failed to do.
Théy also failed to provide the information and documents called for by the Central Excise
Officer and also failed to correctly assess their tax liability, failed to file ST-3 Return. [,
therefore, uphold the penalty of Rs.10,000/- each imposed under Section 77(1) (a), Section
77(1)(c) & 77(2) of the Finance Act, 1994.

12.  Inview of the above discussion, the impugned order is upheld.

13.  STOIerehal SIT TS el TS SIS T (aeTRT SUXeT a<ieh o fohar sTraT gl
The appeal filed by the appellant stands disposed off in above terms.

/%?_C

BIGEE
H (erdlem)
Dated: _[[| January, 2024
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By REGD/SPEED POST A/D

To,

M/s Vimal Transport, - Appellant
2, Vimalpark Society,

B/h Rajkamal Petrol Pump,

Highway, Mehsana,

Gujarat-384002.

The Joint Commissioner, - Respondent
CGST & CEX, Gandhinagar Commissionerate

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2, The Commissioner, CGST and Central Excise, Gandhinagar
- 4 The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of OIA
on website.

«A/Guard file.




